COUNCIL OF THE COUNTY OF MAUI

BUDGET AND FINANCE COMMITTEE

September 2, 2011 Commiittee
Report No.

Honorable Chair and Members
of the County Council

County of Maui

Wailuku, Maui, Hawaii

Chair and Members:

Your Budget and Finance Committee, having met on August 16, 2011, makes
reference to County Communication No. 11-150, from the Budget Director, transmitting
a proposed bill entitled “A BILL FOR AN ORDINANCE AMENDING ORDINANCE
NO. 3749 BILL NO. 37 (2010) RELATING TO THE ISSUANCE OF GENERAL
OBLIGATION BONDS OF THE COUNTY OF MAUI” (“Bond Authorization bill”).

The purpose of the proposed Bond Authorization bill is to increase the Fiscal
Year (“FY”) 2011 general obligation bond authorization by $20,000,000 for the Kihei
Police Station project in the Kihei-Makena Community Plan area.

By correspondence dated August 9, 2011, the Council Chair transmitted
correspondence dated July 28, 2011, from the Chief of Police, transmitting a proposed
bill entitled “A BILL FOR AN ORDINANCE AUTHORIZING THE MAYOR OF THE
COUNTY OF MAUI TO ENTER INTO INTERGOVERNMENTAL AGREEMENTS
FOR A $17,000,000 USDA RURAL DEVELOPMENT LOAN FOR THE
CONSTRUCTION OF A SOUTH MAUI POLICE STATION™. '

The purpose of the proposed bill is to authorize the Mayor to enter into a loan
agreement with the United States Department of Agriculture (“USDA”) for a $17,000,000
Rural Development Loan for the construction of the Kihei Police Station.

Your Committee notes that the total appropriation for the Kihei Police Station
project is $37,000,000 from two funding sources. The first funding source is a
$20,000,000 general obligation bond Capital Improvement Project (“CIP”). appropriation
from the FY 2011 Budget; the second funding source is a $17,000,000 USDA loan
appropriation from the FY 2012 Budget. Your Committee further notes that the FY 2011
general obligation bond CIP appropriation lapses on December 31, 2011, half-way
through FY 2012.

The Department of Police informed your Committee that all required approvals
for the project have been obtained and once a contractor is named, the building permit
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will be issued. The Department stated that the period for interested parties to submit bids
to construct the project is from July 31 through September 8, 2011. The Department
explained that the six-month bid opening period was established to avoid the lapsing of
the $20,000,000 general obligation bond CIP appropriation on December 31, 2011.
Furthermore, the Department assured your Committee that the six-month period from
July to December provides enough time for the Department to obtain quality proposals.

Your Committee questioned the reporting and audit requirements associated with
expending funds from the USDA loan. The Department stated that quarterly reports will
be submitted to the USDA in accordance with the terms of the loan agreement. The
Budget Director added that loan expenditures will be audited in accordance with the
County’s audit and reporting requirements as specified by the United States Office of
Management and Budget Circular A-133, commonly referred to as the “Single Audit”.

A representative from the Department of Finance explained that the contract for
the construction of the project is being awarded through the competitive sealed bidding
process. Under the competitive sealed bidding process, the successful bidder proposes
the lowest price for the project, which according to the Department’s representative,
generally results in a less subjective bidding process.

Your Committee recommended that the proposed bills be revised to replace all
references to “South Maui Police Station” with “Kihei Police Station” as well as other
nonsubstantive revisions.

Your Committee voted 8-0 to recommend passage of the proposed bills on first
reading and filing of the communication. Committee Chair Pontanilla, and members
Baisa, Carroll, Cochran, Couch, Mateo, Victorino, and White voted “aye”.
Vice-Chair Hokama was excused.

Your Committee is in receipt of revised proposed bills, approved as to form and
legality by the Department of the Corporation Counsel, incorporating your Committee’s
recommendations. ~ Furthermore, the revised proposed Bond Authorization bill
incorporates a nonsubstantive revision to correct the description for “Road
Improvements” in the Hana Community Plan area, to match the annual budget ordinance.
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Your Budget and Finance Committee RECOMMENDS the following:

1.

3.

That Bill No. (2011), as revised herein and attached hereto,
entitled “A BILL FOR AN ORDINANCE AMENDING ORDINANCE
NO. 3749, BILL NO. 37 (2010), RELATING TO THE ISSUANCE OF
GENERAL OBLIGATION BONDS OF THE COUNTY OF MAUI”, be
PASSED ON FIRST READING and be ORDERED TO PRINT;

That Bill No. (2011), as revised herein and attached hereto,
entitled “A BILL FOR AN ORDINANCE AUTHORIZING THE MAYOR
OF THE COUNTY OF MAUI TO ENTER INTO
INTERGOVERNMENTAL AGREEMENTS FOR A $17,000,000 USDA
RURAL DEVELOPMENT LOAN FOR THE CONSTRUCTION OF
THE KIHEI POLICE STATION”, be PASSED ON FIRST READING and
be ORDERED TO PRINT; and

That County Communication No. 11-150 be FILED.

This report is submitted in accordance with Rule 8 of the Rules of the Council.

bficr:11035aa:skk

DT Lt

JPSEPHFONTANMILLA, Chair




ORDINANCE NO.

BILL NO. (2011)

A BILL FOR AN ORDINANCE AMENDING ORDINANCE NO. 3749,
BILL NO. 37 (2010), RELATING TO THE ISSUANCE OF
GENERAL OBLIGATION BONDS OF THE COUNTY OF MAUI

BE IT ORDAINED BY THE PEOPLE OF THE COUNTY OF MAUI:
SECTION 1. Ordinance No. 3749, Bill No. 37 (2010), is amended

by amending Section 1 to read as follows:

"SECTION 1. Authorization of General Obligation Bonds.
Pursuant to Chapter 47, Hawaii Revised Statutes, as amended, and

particularly Part I thereof, there are hereby authorized to be
issued and sold from time to time general obligation bonds of the

County of Maui, State of Hawaii (the "County") in an aggregate
principal amount not to exceed [$31,900,000] $£51.900.000 (the
"Bonds"), the proceeds derived from the sale of which shall be used

to pay all or part of the cost of appropriations for the public
improvements of the County described in Section 2 hereof."”

SECTION 2. Ordinance No. 3749, Bill No. 37 (2010), is amended
by amending Section 2 to read as follows:

"SECTION 2. Disposition of Bond Proceeds. All or any portion
of the proceeds derived from the sale of the Bonds or any notes
issued in anticipation of the Bonds shall be used to pay all or
part of the cost of any of the public improvements listed below in
accordance with appropriations contained in the Fiscal Year 2011
Budget, including amendments and supplements thereto, duly approved
by the Council of the County (the "Council") for the fiscal year
ending June 30, 2011 (the "Fiscal Year 2011 Budget"); provided,
however, that pursuant to Section 47-5, Hawaii Revised Statutes,
the part of such proceeds which are in excess of the amounts
required for the purposes for which the Bonds are initially issued
from time to time, or which may not be applied to such purposes, or
which the Council deems should not be applied to such purposes, may
be applied to finance such other public improvements of the County
as the Council shall, by ordinance approved by an affirmative vote
of two-thirds of all of its members, determine; and provided
further that the actual use and application of the proceeds of




Bonds issued pursuant to this ordinance shall not in any way affect
the validity or legality of such Bonds. No proceeds of the Bonds
shall be applied to any public improvement listed in this section
unless and until there shall be a valid appropriation of general
obligation bond proceeds in effect for such public improvement.
The public improvements provided for or to be provided for in the
Fiscal Year 2011 Budget, to be financed with proceeds from the sale
of the Bonds, are as follows:

Public Improvements:
Estimated Project Cost

1. Hana Community Plan Area
a. Parks and Recreation
(1) Nahiku Community Center S 250,000
b. Road Improvements (and related

improvements, beautification, sidewalks,
bike paths, drainage, bridge repairs
and maintenance, safety and utilities,

accessibility for persons with disabilitieS}

including:
(1) Kaholopoo Bridge Replacement 700,000
(2) Papahawahawa Bridge Replacement 1,100,000
2. Paia-Haiku Community Plan Area
a. Water Supply
(1) Paia-Haiku Source Improvements $ 1,100,000
3. Makawao-Pukalani-Kula Community Plan Area
a. Drainage
(1) Polipoli Road Drainage Improvements $ 2,000,000
b. Water Supply
(1) Upcountry Water Storage $ 1,000,000
4. Wailuku-Kahului Community Plan Area
a. Parks and Recreation
(1) War Memorial Football Stadium
Improvements $ 2,200,000
(2) War Memorial Little League
Restroom Cesspool Conversion S 100,000
(3) War Memorial Park Office Building
and Gym $ 1,500,000

b. Water Supply
(1) WwWailuku-Kahului Distribution System
Improvements
(2) Wailuku-Kahului Source Improvements

3,200,000
3,000,000

Ut



[a.]1b.

c. Sanitation
(1) Central Maui Landfill Nonpotable
Water Tank System
(2) Central Maui Landfill Potable
Water Line
d. Sewer
(1) EPA Consent Decree Sewer
Rehabilitation
(2) Wailuku Wastewater Pump Station
Building Renovation

Kihei-Makena Community Plan Area
a. Government Facilities
(1) Kihei Police Station

Water Supply
(1) Kihei-Makena Distribution System
Improvements
West Maul Community Plan Area
a. Drainage

(1) Lahaina Watershed Flood Control

Lanai Community Plan Area
a. Parks and Recreation
(1) 014 Lanai Gym Renovations
Molokai Community Plan Area
a. Government Facilities
(1) Molokai Baseyard

Countywide
a. Government Facilities
(1) Countywide Facility Building
Improvements

(2) Countywide Fire Facilities
(3) County Morgue
(4) Countywide Public Works ADA
Improvements
b. Parks and Recreation
(1) Community Center Renovations
(2) Countywide Parks ADA Improvements
c. Sanitation
(1) Landfill Gas Monitoring Wells
(2) Renewable Power
(3) Waste to Energy
d. Sewer
(1) Countywide EPA Consent Decree
Wastewater Reclamation

3

$ 300,000
$ 150,000
$ 1,000,000
$ 1,000,000
$20,000,000
$ 2,000,000
$ 2,500,000
$ 250,000
$ 3,700,000
$ 150,000
$ 150,000
$ 200,000
$ 500,000
$ 200,000
$ 500,000
$ 350,000
$ 250,000
$ 150,000
$ 400,000



(2) Countywide Injection Well
Rehabilitation $ 2,000,000

The cost of issuance of the Bonds or any series thereof,
including without limitation, the initial fee of paying agents and
registrars, the fees of financial consultants and bond counsel, the
cost of preparation of any Official Statement relating to the
Bonds, any notices of sale and forms of bid and the definitive
Bonds, and the costs of publication of any notices of sale, may be
paid from the proceeds of the Bonds or any series thereof and such
costs shall be allocated pro rata to each of the foregoing projects
financed from such proceeds." :

SECTION 3. Material to be repealed is Dbracketed. New
material is underscored.

SECTION 4. This ordinance' shall take effect upon its
approval.

APPROVED AS TO FORM
AND LEGALITY:

%W

ADRIANNE N. HEELY

Deputy Corporation Counsel

County of Maui
S:\CLERICAL\EK\ORDS\FY11\20l1llgobondamd3749kihei police station.wpd




ORDINANCE NO.

BILL NO. (2011)

A BILL FOR AN ORDINANCE AUTHORIZING THE MAYOR OF THE COUNTY OF
MAUI TO ENTER INTO INTERGOVERNMENTAL AGREEMENTS FOR A
$17,000,000 USDA RURAL DEVELOPMENT LOAN FOR THE
CONSTRUCTION OF THE KIHEI POLICE STATION

BE IT ORDAINED BY THE PEOPLE OF THE COUNTY OF MAUI:

SECTION 1. Request for Loan. The County of Maui has

submitted an application for a United States Department of
Agriculture Rural Development loan (“USDA-RD loan”) from the United
States Department of Agriculture, Rural Development, Hawaii State
Office - Western Pacific Region, to finance the construction of the
Kihei Police Station (the "Project"). A copy of the proposed USDA-
RD loan agreement documents are attached hereto as Exhibit “17.

The proposed USDA-RD loan agreement documents include: the
Letter of Conditions dated August 6, 2010; Letter of Conditions,
Addendum No. 1 dated July 25, 2011; USDA Form RD 440-22 “Promissory
Note”; USDA-FHA Form FHA 443-16 “Assignment of Income From Real
Estate Security (California & Hawaii)”; USDA's Security Agreement
and Assignment of Income and Assets and Attachment 1; UCC Financing
Statement; and USDA Form RD 1927-15 “Loan Closing Instructions and
Loan Closing Statement.”

Pursuant to the County of Maui Fiscal Year 2012 Budget
Ordinance No. 3840, Bill No. 34 (2011), Draft 1, an appropriation
in the amount of $17,000,000 from the USDA for the Project was

adopted.



Under the terms and conditions anticipated with regard to such
USDA-RD loan, the County will be provided assistance in the form of
a loan for the principal amount of $17,000,000 (the “total
principal amount”).

The total principal amount shall be paid by the County over a
term of forty (40) years. The USDA-RD loan will be scheduled for
repayment in equal amortized monthly installments. The interest
rate will be the lower of the rate in effeét at the time of the
obligation (4%) or loan closing, whichever is less. Should the
interest rate be reduced, the payment will be recalculated to the
lower amount. This rate will be good until September 30, 2b15,
which is the end of the American Recovery and Reinvestment Act
("ARRA"”) Program.

All funds must be utilized and expended by September 30, 2015,
or they shall be cancelled and shall not be available for
expenditure for any purpose.

SECTION 2. Council Authorization. Pursuant to Section

2.20.020, Maui County Code, the Council of the County of Maui
hereby authorizes the Mayor to enter into intergovernmental
agreements, which would include the execution of all necessary
USDA-RD loan agreement documents, including any amendments thereto,
between the United States Department of Agriculture, Rural
Development, and the County of Maui relating to the USDA-RD loan to
finance the Project, including a pledge of the County's full faith
and credit, including but not limited to the County’s general taxing
power as security for repayment of the loan and payment of interest

and loan fees, and a covenant to exercise the County’s authority as



needed. The repayment of principal, interest and any loan fees
shall be a first charge on the General Fund of the County.

SECTION 3. Effective Date. . This ordinance shall take

effect upon its approval.

APPROVED AS TO FORM
AND LEGALITY:

Py,

ADRIANNE N. HEELY

SCOTT K. HANANO

Deputies Corporation Counsel
County of Maui
SMLLVANHIORDs.RESOs\Intergov.Agreements\USDA. Kihei.72611.doc




USDA manfs

‘ Devﬁopment

United States Depariment of Agricullure
Rural Development
Hawaii State Office — Western Pacific Region

August 6, 2010

Chief Gary Yabuta
Police Department
County of Maui

200 South High Street
Wailuku, HI 96793

Dear Chief Yabuta:

SUBJECT: Letter of Conditions
: County of Maui, Police Department
$37,000,000 Community Facilities Direct Loan/
For the Construction of a new Kihei Police Station

This letter establishes conditions which must be understood and agreed to by you before further
- consideration may be given to your application. The loan will be administered on behalf of the
Community Facilities (CF) by the State and Area Office staff of USDA, Rural Development, Any
changes in project cost, source of funds, scope of services or any other significant changes in the
project or applicant, must be reported to and approved by USDA, Rural Development, by written
amendment to this letter. If significant changes are made without obtaining such approval, Rural
Development may discontinue processing of the application.

This letter does not constitute loan approval, nor does it ensure that funds are or will be
available for the project.

The interest rate will be the lower of the rate in effect at the time of loan approval or the time of
loan closing. The loan/grant will be considered approved on the date a signed copy of Form RD
1940-1, “Request for Obligation of Funds”, is mailed to you.

Please complete and return the following forms if you agree to meet these conditions and des1re that
further consideration be given to your application:

Form RD 1942-46, “Letter of Intent to Meet Conditions”
Form RD 1940-1, “Request for Obligation of Funds”

Room 311, Federal Buildlng 154 Waianuenue Avenue, Hilo, Hawail 86720, Tel: (808) 933-8380, FAX: (808) 933-8327, TDD: (808)
933-8321
http:/fwww.rurdev.usda.gov

Commitled to the future of rural communitiss

Rural Development fs an Equal Opportunity Lender, Provider, and Employer. Complaints of discrimination should be sent to USDA,
Diractor, Office of Civil Rights, Washington, D, C. 20250-9410

EXHBIT" | "
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Within 120 days of this letter, you must meet all of the conditions set forth which can be met prior
to calling for construction bids. If you have not done so, Rural Development reserves the right to
discontinue the processing of your application.

Please provide copies of the letter of conditions to your architect, engineer, attorey, and
accountant, You may access our regulations RD Instruction 1942-A, Section 1942,17 at the web-

site located at http://www.rurdev.usda.gov/regs/regs toc.htmi#1942.

The conditions referred to above are as follows:

1. Project Budget ~ Funding from all sources has been budgeted for the estimated expenditures

as follows:
Project Costs Total Budgeted
Land, structures, rights of way, appraisals etc. 5 11,000
Architectural and engineering fees 7,190,000
Site Work : 7,805,000
Construction 20,833,150
Equipment 245,000
Construction Management 2,700,000
Finance Fees 2,001,805
Miscellaneous and Contingencies 3,600,393
TOTAL COSTS _ $ 44,386,348

Your funding needs will be reassessed if there is a significant reduction in project costs after
bids are received. An “Amended Letter of Conditions” will be issued for any revised project
budget.

2. Project Funds - Project funding is planned from the following sources:

Project Funding Source Funding Amount
Applicant Contribution $ 7,386,348
USDA CF Loan 37,000,000
Total Project Funding (All Sources) $ 44,386,348

Any changes in funding sources following obligation of CF funds must be reported to the
processing official, Prior to advertisement for construction bids, you must provide evidence
of applicant contributions and approval of other funding sources. This evidence should
include a copy of the commitment letter,

3.  Disbursement of Funds — For all loans exceeding $500,000, where loan funds can be
borrowed at reasonable interest rates on an interim basis from commercial sources for the
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construction period, such interim financing will be used to preclude the necessity for multiple
advances of Agency loan funds. You must provide the Agency with a copy of the interim loan
financing agreement for review prior to bid authorization, The Agency approval official may
make an exception when interim financing is cost prohibitive or unavailable.

All USDA Rural Development funds will be transferred via Electronic Funds
Transfer/Automated Clearinghouse Systems (EFT/ACH). Normal transfers will be via
EFT/ACH, with money being placed in Borrower's account two days after the USDA Rural
Development processing office approves the request for reimbursement. The applicant must
submit the Electronic Funds Transfer/Automated Clearinghouse Systems (EFT/ACH) Form
containing the banking (ACH) information to the USDA Rural Development at least 30 days
prior to the date of grant closing., Failure to do so could delay grant closing.

Any applicant contribution shall be considered as the first funds expended. An agreement
should be reached with all other funding sources on how funds are to be disbursed before the
start of construction.

You must establish a separate construction account, with an acceptable financial institution or
depository that meets the requirements 0of 31 CFR Part 202. All project funds will be
deposited into this account. Financial institutions or depositaries accepting deposits of public
funds and providing other financial agency services to the Federal Government are required to
pledge adequate, acceptable securities as collateral. All funds in the account will be secured
by a collateral pledge equaling at least 100% of the highest amount of funds expected to be
deposited in the constructions account at any one time. Additional guidance on collateral
acceptability and valuation are available at Treasury’s Bureau of the public debt website at

www.publicdebt.treas.gov.

4.  Security ~ The loan will be secured by a Promissory Note, Security Agreement and
Assignment of Income, and Debt Authorization Ordinance.

A Form UCC-1, “Financing Statement”, must be filed to perfect a security interest in
collateral, including fixtures. Any equipment to be purchased with Agency funds must
include a description including the year, make, model and serial number.

Additional security requirements are contained in Form RD 3570-3, “Community Facilities
Grant Agreement” and Form RD 1942-47, “Loan Resolution (Public Bodies)”.

5. Loan Repayment — (Monthly Installments) Your loan will be scheduled for repayment over a
period of 40 years. Payments will be equal amortized monthly installments. For planning
purposes use a 4.0% interest rate and a monthly amortization factor of $4.18 per $1,000,
which provides for a monthly payment of $154.660.00.

The interest rate will be the lower of the rate in effect at the time of loan approval or the time
of loan closing, whichever is less, unless you choose otherwise. Should the interest rate be
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reduced, the payment will be recalculated to the lower amount. The payment due date will be
established as the day that the loan closes.

You will be required to complete SF-5510, “Authorization Agreement for Preauthorized
Payments” for all new and existing indebtedness to the Agency. It will allow for your
payment to be electronically debited from your account on the day your payment is due.

6. Reserves — Reserves must be properly budgeted to maintain the financial viability and
sustainability of any operation. Reserves are important to fund unanticipated emergency
majntenance and repairs, and assist with debt service thru a debt service reserve should the
need arise. Reserves can also be established and maintained for the anticipated and expected
expenses including but not limited to operation and maintenance, customer deposits, deferred
interest during the construction period, and an asset management program.

As a part of this Agency loan proposal you must establish and fund monthly a debt service
reserve fund equal to 10% of the monthly payment each month over the life of the loan until
you accumulate one annual installment,

7. Effective Collection Policy - The facility needs to be operated on a sound business plan, You
will be required to develop an “Effective Collection Policy” or “Ordinance” for accounts not
paid in full within a specified number of days after the date of billing.

8. Insurance and Bonding Requirements — Prior to loan closing or start of construction,
whichever occurs first, you must acquire the types of insurance and bond coverage shown
below. The use of deductibles may be allowed providing you have the financial resources to
cover potential claims requiring payment of the deductible. The Agency strongly
recommends that you have your architect/engineer, attorney, and insurance provider(s) review
proposed types and amounts of coverage, including any exclusions and deductible provisions,

It is your responsibility and not that of the Agency to assure that adequate insurance and
fidelity or employee dishonesty bond coverage is maintained,

a.  General Liability Insurauce — Include vehicular coverage.
b.  Workers’ Compensation - In accordance with appropriate State laws,

¢.  Position Fidelity Bond(s) - All positions occupied by persons entrusted with the receipt
and/or disbursement of funds must be bonded. You should have each position bonded in
an amount equal to the maximum amount of funds to be under the control of that
position at any one time. The coverage may be increased during construction of this
project based on the anticipated monthly advances. The minimum coverage acceptable
to the Agency will be for each position to be bonded for an amount at least equal to one
annual installment on your Agency loan(s). The amount of coverage should be
discussed and approved by the Agency. Form RD 440-24, “Position Fidelity Bond” may
be used for this purpose.
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d. National Flood Insurance - If the project involves acquisition or construction in
designated special flood or mudslide prone areas, you must purchase a flood insurance
policy at the time of loan closing.

e.  Real Property Insurance — Fire and extended coverage will normally be maintained on
all structures except reservoirs, pipelines and other structures if such structures are not
normally insured and subsurface lift stations except for the value of electrical and
pumping equipment. Prior to the acceptance of the facility from the contractor(s), you
must obtain real property insurance (fire and extended coverage) on all facilities
identified above.

9. Accounting Services — You may be required to obtain the services of an independent licensed
Certified Public Accountant (CPA). When permitted by state statutes or with the approval of
the Agency, a state or Federal auditor may perform the audit in lieu of a CPA,

Audit Agreement - You must enter into a written audit agreement with the auditor and submit
a copy to the Agency prior to advertisement of bids. The audit agreement may include terms
and conditions that the borrower and auditor deem appropriate; however, the agreement
should include the type of audit or financial statements to be completed, the time frame in
which the audit or financial statements will be completed, what type of reports will be
generated from the services provided and how irregularities will be reported. Prior to the
advertisement for bids, your accountant must certify to you and the Agency that the accounts
and records as required have been established and are operational.

Audit Requirements - The following management data will be required from you on an annual
basis and be submitted to the Agency as specified below:

a. A borrower that expends $500,000 or more in federal financial assistance per fiscal year
shall submit an andit performed in accordance with the requirements of OMB Circular
A-133. As described above, the total federal funds expended from all sources shall be
used to determine federal financial assistance expended. Projects financed with interim
financing are considered federal expenditures.

b. A borrower that expends less than $500,000 in Federal financial assistance per fiscal
year and an outstanding Agency loan balance of $1,000,000 or more shall submitan
audit performed in accordance with Generally Accepted Government Auditing
Standards, (GAGAS).

c. A borrower that expends less than $500,000 in Federal financial assistance per fiscal
year and has an outstanding Agency loan balance of less than $1,000,000 may submit a_
management report, which includes at a minimum a Balance Sheet and an Income and
Expense Statement.
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10.

11.

12,

13.

14,

Annual Budget and Projected Cash Flow - Thirty days prior to the bcginning of each fiscal
year, you will be required to submit an annual budget and projected cash flow to this office,
With the submission of the annual budget, a current listing of the Board Members and their
terms,

Quarterly Reports — Quarterly management reports will be required until the processing office
waives the required reports. You may use RD form 442-2 and complete schedule 1, page 1,
columns 2-6 as appropriate and page 2. The area office will notify you in writing when the
Quarterly reports are no longer required.

Legal Services — You will be responsible for providing the services necessary. Professional
services may be necessary. Contracts or other forms of agreement between the applicant and
its professional and technical representatives are required and are subject to Agency
concurrence. At closing the owner’s attorney will certify that the executed contract
documents, including performance and payment bonds on contracts over $100,000 are
adequate and that the persons executing these documents have been properly authorized to do
so.

Property Rights — Prior to advertisement for construction bids, you must furnish satisfactory
evidence that you have or can obtain adequate continuous and valid control over the lands and
rights-of-ways needs for the project.

Architect/Enginecering Services — The Agency must approve any agreements and
modifications to agreements for professional engineering services.

Resident Inspector(s) — Full-time inspection is required unless a written exception is made by
the Agency upon your written request. This service is to be provided by the consulting
architect/engineer or other arrangements as approved by the Agency. Prior to the pre-
construction conference, a resume of qualifications of the resident inspector(s) will be
submitted to the owner and Agency for review and approval. The owner will provide a letter
of acceptance for all proposed observers to the engineer and Agency. The resident
inspector(s) must attend the pre-construction conference.

Restrictions on Lobbying

In order to comply with Section 319 of Public Law 101-121 which prohibits applicants and
recipients of Federal contracts, grants and loans from using Federal appropriated funds for
lobbying, the Federal Government in connection with the award of a specific contract, grant or
loan, the Applicant, and all contractors and subcontractors must:

a.  Bxecute the attached Certification for Contracts, Grants, and Loans,
b, Complete Standard Form LLL, "Disclosure of Lobbying Activities", if they have made,

or agreed to make payment, using funds other than Federal appropriated funds, to
influence or attempt to influence a decision in connection with the contract.
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135,

16.

17.

The Certification (and, if appropriate, the Disclosure) must be provided to USDA, Rural
Development,

Environmental Requirements

a.

Mitigation — At the conclusion of the proposal’s environmental review process, specific
actions were determined necessary to avoid or minimize adverse environmental impacts.
The owner, contractor or responsible party will follow the proposed mitigation measures
recommended in the Final Environmental Assessment, Section II — Description of
Existing Conditions, Potential Impacts, and Proposed Mitigation Measures.

Project Modifications — The project as proposed has been evaluated to be consistent with
all applicable environmental requirements. If the project or any project element deviates
from or is modified from the original approved project, additional environmental review
may be required.

Permits — The owner, contractor or responsible party will be required to obtain all required
permits for the project prior to advertisement for construction bids. A narrative opinion from
your attorney concerning all permits, certificates, licenses and other items necessary to show
that all legal requirements can be met and stating how they will be met.

Contract Documents. Final Plans and Specifications

a.

USDA Rural Development must approve the construction documents, final plans,
specifications and any agreements or modifications to agreements for professional
planning and design services prior to advertisement for bids. AIA Document “Standard
Form of Agreement Between Owner and Architect”, may be used when appropriate or
other Agency approved forms of agreement as amended by the attached “Checklist For
Construction Confracts Using AIA Documents On CF Projects (ARRA). Any
agreements executed prior to funding are required to conform to these instructions and
be approved by the Agency.

The use of any procurement method other than competitive bidding must be requested in
writing and approved by the Agency.

The Agency requires a pre-construction conference, pre-final, final, and warranty
inspection,

The Agency requires prior agency concurrence with all Change Orders, Invoices, and
Payment Estimates.
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18. Obligations for Construction Incurred Before Loan Approval,

19.

Construction work should not be started and obligations for such work or materials should not
be incurred before the loan is approved. However, if there are compelling reasons for
proceeding with construction before loan approval, applicants may request Rural
Development approval to pay such obligations, Such requests may be approved if Rural
Development determines that:

a.

b.

Compelling reasons exist for incurring obligations before loan approval; and
The obligations will be incurred for authorized loan purposes; and
Contract documents have been approved by Rural Development; and

All environmental requirements applicable to Rural Development and the
applicant have been met; and

The applicant has the legal authority to incur the obligations at the time proposed, and
payment of the debts will remove any basis for any mechanic, material or other liens that
may attach to the security property. Rural Development may authorize payment of such
obligations at the time of loan closing. Rural Development's authorization to pay such
obligations, however, is on the condition that it is not commitied to make the loan; it
assumes no responsibility for any obligations incurred by the applicant; and the applicant
must subsequently meet all loan approval requirements. The applicant's request and
Rural Development authorization for paying such obligations shall be in writing, If
construction is started without Rural Development approval, post approval in accordance
with this section may be considered.

Confracts Awarded Prior to Preapplications,
Owners awarding construction or other procurement contracts prior to filing a preapplication

with Rural Development must comply with the following:

a,

Bvidence. Provide conclusive evidence that the contract was entered into without intent
to circumvent the requirements of Rural Development regulations. The evidence will
consist of at least the following:

() The lapse of a reasonable period of time between the date of contract award and
the date of filing the preapplication which clearly indicates an irreconcilable failure
of previous financial arrangements; or

(ii) A written statement explaining initial plans for financing the project and reasons
for failure to obtain the planned credit.

Modifications. Modify the outstanding contract to conform with the provisions of the
subpart. Where this is not possible, modifications will be made to the extent practicable
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and, as a minimum, the contract must comply with all State and local laws and
regulations as well as statutory requirements and executive orders related to the Rural
Development financing. When all construction is complete and it is impracticable to
modify the contracts, the owner must provide the certification required by paragraph (d)
of this section.

Consultant's certification, Provide a certification by an engineer or architect that any
construction performed complies fully with the plans and specifications.

Owner's certification, Provide a certification by the owner that the contractor has
complied with all statutory and executive requirements related to Rural Development
financing for construction already performed even though the requirements may not
have been included in the contract documents.

20. Graduation - By accepting this loan, you are also agreeing to refinance (graduate) the unpaid
loan balance in whole, or in part, upon request of the Government. If at any time the Agency
determines your entity is able to obtain a loan for such purposes from responsible cooperative
or private sources at reasonable rates and terms, you will be requested to refinance.

21,

American Recovery and Reinvestment Act of 2009 ("Recovery Act™) - Recovery Act
requirements apply to this financing. In addition to the other conditions contained in this
Letter of Conditions, you must understand and agree to these following conditions specific to

the Recovery Act:
a.  Certifications - With respect to Recovery Act funds made available to State or local

governments for infrastructure investments, Section 1511 of the Recovery Act requires
the Govemnor, mayor or other chief executive, as appropriate, to certify that the
infrastructure investment has been properly approved as required by law and that the
chief executive accepts responsibility that the infrastructure investment is an appropriate
use of taxpayer dollars. The certification shall include a description of the
investment, the estimated total cost, and the amount of covered funds to be used,
and shall be posted on a website and linked to the website established by Section
1526 of the Recovery Act,

Reports on Use of Funds

(i) This award requires the recipient to complete projects or activities which are
funded under the Recovery Act and, for awards of $25, 000.00 or greater, to report
on use of Recovery Act funds provided through this award. Information from
these reports will be made available to the public.

(ii) The reports are due no later than ten calendar days after each calendar quarter in
which the recipient receives the assistance award funded in whole or in part by the
Recovery Act,



